Doris Beaver’s

EYE ON THE LEGISLATURE . . .


May 9, 2011  

With closing day bearing down on Colorado’s Sixty-Sixth General Assembly (May 11th), the House found itself with eight new bills, and the Senate with three new bills introduced in the final full week of the session.  “Technically,” there is supposed to be a deadline for introduction of new bills, but it seems each year, enforcement becomes a lot more “flexible.”  


The Sixty-Sixth General Assembly has been a bit unusual.  Legislators faced yet another new chief executive after former Governor Ritter decided not to seek a second term.  The “getting comfortable with the new chief executive and learning what to expect over the first term” went out the window when Ritter made his announcement.  


The new chief executive, coupled with no money to spend, had a “quelling” factor on new programs.  Add the acrimony of it being a redistricting year to that atmosphere and things were pretty rambunctious for the session.  

New Governor John Hickenlooper demonstrated his skills and experience as a business man with great finesse in the manner in which he signed legislation as it was passed by the General Assembly.  As of this writing, the Governor has already signed 95 bills passed by the House of Representatives and 84 bills passed by the Senate.  Signing bills soon after they are passed by the legislature eliminates the opportunity to “influence” the Governor’s decision.  Former Governors Bill Owens and Bill Ritter, Jr. both signed a limited number of bills soon after they were passed during the session, but left the majority of bills till after the session adjourned.  Governors have 30 days (June 11th) after adjournment to sign legislation passed, or can choose to allow it to become law without signature.  


This edition will be the final one for the Sixty-Sixth General Assembly.  As in previous years, Eye on the Legislature Wrap Up begins next week to review what happened to the legislation written about during the session.  The “mission” of Eye on the Legislature is to cover the legislation not covered by the newspapers “down in the flatlands” that citizens might never hear about.
House Bill 11-1305 concerns the assessment for residential real property, a hot topic in this valuation year.  HB 1305 establishes the residential assessment rate at 7.96 percent for the tax years 2011 and 2012, the same as in 2003, as required by the Gallagher Amendment.  


This ordinary citizen has always had a problem with the premise used in Colorado for property taxes on residential real property.  HB 1305 speaks volumes as to just how convoluted the whole process is.  (Point-of-Information:  The information contained here is courtesy of the Colorado Legislative Council.)  


The Gallagher Amendment was approved by Colorado voters in 1982.  It seems questionable to this writer if voters at the time really understood what the purpose was – restraint of growth in residential property taxes by establishing the residential share of the statewide property tax base.  At that time, residential property comprised roughly 45 percent of all taxable value statewide.  This is the “bur” under the saddle in Gallagher.  The Gallagher Amendment “limits the residential share of taxable values to this historical proportion, with adjustments for new construction and changes in the volume of minerals and oil and gas produced in the state.”  Since implementation, “adjustments have shifted the proportion so that the residential share now accounts for 46.53 percent of statewide taxable values, a percentage that is referred to as the “residential target percentage.”  


 And finally, “Because residential property values do not increase over time at the same rate as nonresidential property values, the Gallagher Amendment requires that the residential assessment rate be adjusted over time to ensure that the residential target percentage is met.”  

The problem with Gallagher is the mechanism it provides to control/manipulate the percentage of the state tax base attributable to residential property.  Providing control or the ability for the state to manipulate anything, much less residential property values, is shall we say, “NOT A GOOD THING!”  


The first year Gallagher was implemented (1985), the residential assessment rate went from 21 percent to 7.96 percent in 2003.  


Another “telling” factor of the wisdom of such a mechanism is that “actual values for residential property have been increasing at rates lower than that for nonresidential property.”  Note the assumption in the idea that property values ALWAYS increase, another obvious dictate by the state of Colorado.  The recent recession America is still recovering from demonstrates just what that idea got the housing market.  


And so you guessed it – to meet the 45 percent residential target percentage, the residential assessment rate must be increased to 8.77 percent to meet that 46.53 percent residential target percentage, BUT the Taxpayer Bill of Rights (TABOR) requires voter approval to increase taxes via the assessment rate for a class of property, which is not likely to happen, in this writer’s opinion.  


How does Colorado’s process of dealing with this issue compare to other states?  That’s a column for another day.
Sponsors of House Bill 11-1305:  Representative Brian DelGrosso, R-Larimer, 866-2947; and Senator Michael Johnston, D-Adams/Denver, 866-4864.  

House Bill 11-1309 represents yet another try by Republicans to deal with those persons illegally in the United States.  God lov’em, keep trying and you just may succeed.  HB 1309 enacts the “Unauthorized Employment and Human Smuggling Prevention Act.”    

HB 1309, if enacted, directs state and local officials to “enforce federal immigration laws to the full extent permitted by federal law.  This includes allowing a law enforcement agency or officer to transport into federal custody a person that the agency has verified is unlawfully present.”  


The Fiscal Impact analysis includes this statement:  “The Colorado State Patrol in the Department of Public Safety is required to determine the eligibility status of all people with whom the agency has made contact.”  That statement is obviously meant to address the profiling accusation that invariably arises in such cases when addressing those unlawfully in this country.  


An additional requirement of HB1309 is that an employer has 20 days to respond to a request from the Colorado Department of Labor for employment verification documentation or be fined.  


HB 1309 also creates a misdemeanor for transportation of persons unlawfully present in the United States, which “includes stopping and blocking traffic to hire and pick up passengers for work at a different location, and harboring or shielding a person who is unlawfully present.”  


State expenditures for implementing HB 1309 are $2,871,596.00 in Fiscal Year 2011-11, and $1,993,749.00 in Fiscal Year 2012-13 from the Colorado General Fund, plus an additional $8,647 for each year from the Cash Funds (funds where fines are deposited).  
Lead Sponsors of HB 11-1309:  Representatives Randy Baumgardner, R-Hot Sulphur Springs, 866-2949, and Ray Scott, R-Delta/Mesa, 866-3068; and Senator Scott W. Renfroe, R-Weld, 866-4451.  

House Bill 11-1318 is yet another Republican-led effort to repeal legislation passed in the 2010 General Assembly, namely HB 10-1193, regarding the collection of sales and use taxes on sales made by out-of-state retailers, and the rules promulgated by the Department of Revenue.  

HB 1318 addresses two types of out-of-state retailers.  The first involves those who are part of what the Internal Revenue Service describes as a controlled group of corporations/firms that are legally related to each other, and must collect and remit state and local taxes from Colorado residents if the group has a retailer with a physical presence in the state, and that retailer “engages in constitutionally sufficient solicitation in Colorado.”  


The second section of HB 1318 applies to retailers with more than $100,000.00 of gross sales to Colorado consumers and who do not collect Colorado sales tax.  Under this section, retailers must:  1) notify customers in Colorado at time of purchase they must file a use tax return; 2) report annual amount of purchases by the following January 31st; and 3) directly report by March 4th of each year to the Department of Revenue a customer’s contact information and total amount of purchases.  Fines will be imposed on retailers who fail to meet these requirements.  


The Direct Marketing Association filed a lawsuit against the Department of Revenue challenging the constitutionality of HB 10-1193 and obtained a preliminary injunction against the enforcement of reporting requirements described in the second section.  As of May 4, 2011, the injunction remains in effect.  


The impact on state revenue is not chump change.  The decline is estimated at $12.3 million in Fiscal Year 2011-12 dollars, and $16.9 million in Fiscal Year 2012-13 dollars, during the first year and the year after the preliminary injunction is lifted or the lawsuit is resolved.  
Lead Sponsors of HB 11-1318:  Representatives Amy Stephens, R-El Paso, 866-2348, and Sue Schafer, D-Jefferson, 866-5522; and Senators Nancy Spence, R-Arapahoe, 866-4883, and Greg Brophy, R-Wray, 866-6360.  

House Bill 11-1320 may have had as impetus the Wisconsin “brawl-like” demonstrations that occurred earlier this year, but more likely was fueled by the residual latent hostility towards former Governor Ritter’s Executive Order D0028 07 which authorized agreements with state employees in the executive branch.  


To refresh readers, “A partnership agreement is a formal framework between the state and the employee organization under which issues of mutual concern are discussed or government services are provided.”  Currently, Colorado has four such organizations – Colorado WINS, the Association of Colorado State Patrol Professionals, the Service Employee International Union and the American Federation of Teachers.  


HB 1320, if enacted, would prohibit “a state representative from recognizing a labor union or employees association as a bargaining agent for public employees.  The state may not collectively bargain with the groups or enter into any collective bargaining contracts with them for any purpose.”  

Lead Sponsors of HB 11-1320:  Representative Janak Joshi, R-El Paso, 866-2937; and Senator Bill Cadman, R-El Paso, 866-2737.  

The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.  

 Doris Beaver

